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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

-X 

UNITED STATES OF AMERICA ex rel. : 

JOEL SMITH, aA/a CHARLES SMITH, 

Petitioner-Appellee, : 

-against- : 74-2158 

ERNEST L. MONTANYL, Superintendent of : 

Attica Correctional Facility, 

Respondent-Appellant. : 

-X 

BRIEF FOR RESPONDENT-APPELLANT 
Questions Presented 

1. In a habeas corpus proceeding, was it proper 
for the District Court to conduct a de novo review of the trial 
evidence, before petitioner had properly exhausted his state 
remedies. 


2. In conducting such a review, did the District 

v 

Court correctly conclude that the jury charge was insufficienb 

* 


according to New York law? 














3. In conducting such a review, assuming arguendo 
that the jury charge was insufficient according to New York law, 
did the District Court correctly conclude that the error 
reached constitutional proportions? 

j 

4. In conducting such a review, did the District 
Court correctly conclude that the introduction of a co-defen- 

: dant's statement was not harmless error? 

r 

I 

i 

j 1 Statement j 

This is an appeal from an order of the United States 
^istriet C^urt for the Eastern District of New York (DooliiK^J) . 
dated August 15, 1974, which granted petitioner's application .' 
for a writ of habeas corpus. 

■ 

Facts 

I 

; 

Petitioner, Joel Smith was convicted of the crime 

! 

of manslaughter in the first degree following a joint jury 

i 

trial with co-defendant Leroy Sprinkler, in the former New 
York County Qourt, Kings County Clara.^n , j.) Q n September 24, 
1959. On October 28, 1959, he was sentenced to a cerm of 10 
to 20 years imprisonment. 

i I 

j, . I 
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The Trial 


Petitioner was indicted with Leroy Sprinkler, Fred 
Sprinkler and Allen LaPrank, under # 1191-59, for manslaughter 
in the first degree and assault in the second dearee. Subse- 

i 

quently, Fred Sprinkler and Allen LaFrank pleaded guilty, and 

’ 

only petitioner and Leroy Sprinkler were tried by a jury. 

i 

The trial began on Septenber 21, 1959. The prosecu- 
tor frist called Ethel Cross, sister of the deceased to tes— 

j; 

tify as to the identity of the deceased (T. 13-14)* me body 
j was discovered in the Albany Housing Project Tlay Area around 

'l 

10:15 on April 8, 1959, by a Patrolman Alloco (17). me patrol 
man observed a man lying on the bench, face up with blood in 
the area of his abdomen and chest (18-19). The deceased's 
pockets appeared ripped out or cut out. Dr. Huger, Deputy 
Chief Medical Examiner of New York City testified that he found 
14 stab wounds on the chest and body, nine of which could have 
caused death (70-72). He could not discover which stab wounds 

were inflicted first. 

* 

! 
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xhe prosecutor called four witnesses who had been in 
the play area that night. They were Daniel Pacilli, Fred 
Sprinxler, Allen LaFrank and Arthur Burrows. 

Daniel Pacilli testified that on April 8, 1959, at 
about 10:00 P.M., he had been in the Albany Housing Project 
Play area, along with Arthur Burrows, petitioner, Leroy 
Sprinkler, Fred Sprinkler and Allen LaFrank (55). The youths 
had been drinking. Then Fred Sprinkler told Jesse Cross to 
go home and put on a coat. The two youths argued; Fred slap¬ 
ped Jesse and was pushed away by his brother Leroy. Leroy slap¬ 
ped Jess and told him to behave himself. Then, according to 

the witness, Joel Smith said, "I am. going to stab him” and then 

* 

"he ran over towards Jesse Cross with a knife, and Leroy 
Sprinkler stopped him, and he took the knife from Joel and 
gave it to Allen LaFrank and then Allen LaFrank gave it to 
Freddie, and that is when Freddie went over to Jesse Cross." 

(57) . 

At (.his point, petitioner was ten feet away from 
Cross (64). Pacilli testifed that People's Exhibit "4" was 
the knife in Joel Smith's hand that nicht (58). He 

j 

I 
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later observed Fred Sprinkler stab Jesse Cross (59). He tes¬ 
tified that later, after leaving the park, petitioner said 
"something like" Freddie should not have done it (59). 

Fred Sprinkler had been a co-defendant but pleaded 
guilty on June 4, 1959 to manslaughter, first degree with the 
understanding that he would be allov/ed to plead to manslauahter 
second degree if he testified truthfully (79) . He corroborated 
Daniel Pacilli's recitation and further testified that during 
the argument, Jesse Cross hit the witness with a cast on his 
right arm (80) and the witness smacked the deceased. At this 
point, petitioner pulled out the knife. Fred Sprinkler stop¬ 
ped the petitioner (81). When Fred Sprinkler got the knife, 
marked as People's Exhibit "4" for identfication, he stabbed 
Cross four times in the abdomen (81). Cross was moaning (107). 
He then threw the knife down and left with his brother, leaving 
petitioner, LaFrank and Pacilli in the park (82) . He saw peti¬ 
tioner later and in the presence of Tomnay Abrams, heard peti¬ 
tioner say that "[Fred] stabbed him four times, and that he 
was still alive when I left, and he [Joel Smith] stabbed him 
twice himself." 
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FrCd Sprinkler stated that he had told the Assistant 
District Attorney that he stabbbed Jesse Cross four times and 

that the petitioner had admitted the stabbing to him (109). 

I 

i 

< AUen LaFrank testified concerning the drinking and 

the argument. He testified that he tool: the knife from the 

petitioner who was holding it, blade up (125) He identified 

| the knife, People's Exhibit "4" as his knife. He testified 

: that he gave the knife to petitioner previously that evening 

| (125) when he had been in a fight. He had been indicted with 

petitioner, but had pleaded guilty with the promise that it 

: “ OUld be reduced to assa dlt in the second decree if he testi- 
fied truthfully (128). 

Arthur Burrows testified essentially the same as 
| PaciUi ' Sprinkler and LaFrank. He stated that Joel Smith 
had pulled out the knife and said, "stab the boy" and ran 

towards Jesse, and Leroy grabbed him and took the knife from 

him and pushed him. back. . ." (166-167). Leroy Sprinkler gave 

the knife to J-aFrank who gave it to Fred Sprinkler who stabbed 

the deceased (170) . He only saw Sprinkler stab the deceased 

around the stomach (172) and not the chest, but saw him rip 
i the pockets (172). 


i 






Toinny Abrams testified that on April 8, 1959, sore 
time after a quarter after ten that night, he heard Joel Smith 
tell Fred Sprinkler "that they messed up a guy. . ." and [Joel 
Smith} went back and stabbed him again (36). Abrams testified 
that he did not tell the Assistant District Attorney about the 
conversation until the day before he testified (47) . Ke admit¬ 
ted to a prior criminal record (37). 

Neither petitioner nor Leroy Sprinkler testified. 

However, a redacted statement by Leroy Sprinkler was read into 

evidence, the Court charging that the statement was binding 

only on Leroy Sprinkler (149, 158). That statement concerned 

Leroy hitting Jesse Cross, and was redacted to read that Joel 

Smith net the Sprinklers and Thomas Abrams, omitting what he 
said. 

Leroy Sprinkler's conversations (163) to Detectives 
Luisi and Bumes were introduced with the Court's admonishment 
that the statements were not binding on petitioner (180, 194). 
Detective Luisi testified that Leroy Sprinkler had stated he 
saw his broker strike the deceased, and he pushed his brother 
aside. Sprinkler also said that he took the knife from the 
petitioner. Detective Bumes testified that in a second con¬ 
versation, Leroy Sprinkler had said "there was an argument. 
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Fred Sprinkler stabbed Jesse Cross, end that Joel Smith had 

‘old Abrams and the Sprinklers that he did hin over a couole 

of tlr.es (196). This conversation was admitted as bindino 
on Leroy Sprinkler (196). 

Detective Reiter testified that petitioner had led 
him to an electrical catch basin on Dean Street and told hin 
where the knife was, identified as People’s Exhibit "4" ( 17 7) . 

The People rested and petitioner’s and Sprinkler’s 

attorney moved to dismiss the indictments. These motions were 
denied. 

The Court charged the jury, and a verdict was returne, 
finding petitioner and Leroy Sprinkler guilty of the crime'of 
manslaughter in the first degree. On October 28, 1959, peti- 

sentenced to a term of 10 to 20 years imprisonment. 
He fried no notice of appeal. 


Petitioner filed several proceedings for relief in 
he nature of coram nobis after his time for appeal had elapse* 
petition, he claimed he was indigent and was not told 
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by his private attorney that he could appeal at the expense 

i' 

of the State. That petition was denied by the New York County 
Court, Kings County and that decision was upheld by the Appel¬ 
late Division, Second Department, 19 A D 2d 728 (1968) and the 
New York Court of Appeals, People v. Smith , 14 N Y 2d 696 (1964) J 


Petitioner made the same claim in a petition for a 
: writ of habeas corpus, denied by the Eastern District Court, 
but granted by this Court. United States ex rel. Smith v. 

McMann, 417 F. 2d 648 (1969). This Court found that Smith 

i 

was entitled to be informed of his right to appeal without 

| expense by counsel appointed by the State. This Court ordered 

i that Petitioner must be given a hearing to determine that the 

* 

information was given. 

On January 16, 1972, a hearing was held; the October 
1959 sentence was vacated and petitioner was resentenced nunc 
£To tone to the original sentence. Supreme Court, Kings County, 
Appeal No. 9216 ( Damiani , J.). Petitioner then appealed his 
conviction, gn November 20, 1972, the Appellate Division, 

Second Department affirmed his conviction. Leave to appeal 
was denied by Judge Burke of the New York Court of Appeals. 


! 

!! 

I' 

I 






Prior Federal Action 


Petitioner has brought five other actions in the 
Eastern District of Ijew York, all of which have been dis¬ 
missed (Docket Nos. 73 C. 1544, 72 C. 769, 72 C. 1426, 68 C. 
j; 183, 71 C. 1585) . 

!■ 

By petition dated February 13, 1974, petitioner 
f S ° Ught the instant writ of habeas corpus in the United States 
j Dlstrict Court for the Eastern District of New York alleging 
j: numerous defects in his judgment of conviction. Ke claimed 
j that (1) his guilt was not established beyond a reasonable 

I* 

|, doubt, (2) he was not an accomplice to the crime, (3) the 
j: trial jud 9 e char ged that the defendants ". . .may or may not 
; refuse to testify on their own behalf. . .omitting the 
! word neglect, (4) the Court permitted the prosecution to 
; solicit from witnesses that they had pleaded guilty to the 

I; 

same crime that petitioner was indicted for, (5) petitioner 
! was not informed of his constitutional rights upon arrest, 

(6) the People's evidence failed to meet the requirements of 
the Code of Criminal Procedure, § 399, which requires non- 
accomplice confrontation in the crimes, (7) the trial court 

' 

refused petitioner's request to inspect a statement by Fred 
Sprinkler, an accomplice, made to an Assistant District 

■ 

!i 









Attorney, (8) the sentence was harsh and excessive, and (9) 
the co-defendants' judgment of conviction was reversed. 

Respondent-appellant filed answerino papers on June 20, 1973. 

•• 

Opinion Below 

Judge Dooling wrote a memorandum order on April 9, 
1974. He outlined the evidentiary case and stated: "The 
evidence more than sufficed to support a verdict of peti¬ 
tioner's guilt beyond a reasonable doubt - save for the alle¬ 
gation of an act done in the heat of passion - that is, that 
Smith and others, acting in concert and each eliding and abet¬ 
ting the other, without a design to effect death, in the heat 
of passion struck Jesse J. Cross, with a dancerous weapon,' 
to wit, a dangerous knife and with their hands, fists and 
booted feet, thereby inflicted diverse wounds upon Jesse J. 
Cross and Cross died of the wounds, said act not being justi¬ 
fiable or excusable" (Opinion, p. 10). 

Judge Dooling went on to say that the jury charge 
was meager aYid inadequate (12) . J’e stated that the jury was 
not instructed about what crime they could find, it satisfied 
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„ ^ Petltl0 " er had «* participated in the first affray but 
had inflicted two iater wounds and were not convinced that 
the wounds he inflicted were anong the fata! wounds" ,12,. 

Judge Dooling stated that there was no d,- = 

was no discussion of 

; “ t0XlCati0n ° r itS P°-tble effect on intention. furthermore 

! S St “ ed the °° Urt falled tD " a charge of second decree 1 
manslaughter, which could have been submitted under forme/ 

. Code of Crininal Procedure 444 . 

judge Dooling held that the trial judge failed to 
Jtscuss heat of passion. "What is lost in the approach of 
the Charge is that it gave the jury no opportunity to decide 
that the hilling was a gusty misadventure resulting from a ' 

less inception of words in the middle of a drinkincr bout 
rather than -a hilling in the heat of passion.- (1 «. 17) 

Judge Dooling .also stated that the charge of aiding and abet¬ 
ting gave the idea of calculation to the scene (17). 

The court below also stated that onission of the word 
neglect’ 1 v/as an unhappy error. 

Judge Dooling also noted that petitioner's counsel 
did not take relevant exception to the charge. 
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Judge Dooling also raised at this date the question 
of the use of Leroy Sprinkler's statement. He held that the 


question of harmless error was not evident. He concluded: 

"Two natters remain for full considera¬ 
tion in the State court, that is, first , 
review of the charge in the respects 
noted above with a view to determining 
whether it resulted in denying petitioner 
fundamental due process through failure 
to effect a fair submission of the case 
to the jury as against petitioner, and 
second, the Bruton-Chapman-Harrington 
matter." He ordered tne case retained 
on the docket of the Court, pending 
further State review. 


Petitioner moved to reargue the earlier appeal and 

the motion was denied on July 2, 1974, the Appellate Division, 
* 

Second Department, saying: 

"With due respect to any view which 
the United States District Court may 
have, this court has considered all 
the issues on this motion and the 
predicate appeal. We adhere to our 
position after reconsideration and 
trust that the Federal Court v/ill 
likewise respect the autonomous 
jurisdiction of the court over the 
subject matter of the appeal." 

¥ 

Decision-order of August 15, 1974 


The court below held "since the record does not show 
that the Court has considered the constitutional questions 
presented and adjudicated them in accordance with the applied 
principles of constitutional lav;, the federal court is not 
free to deny relief. 
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1• Petitioner failed to exhaust his state remedies 

In his decision-order of April 9, 1974, Judge Dooling 
stated that two ruatters remained for full consideration in the 
state court: (1) whether the charge to the jury denied peti¬ 
tioner fundamental due process and (2) whether the admission 
into evidence of petitioner's co-defendant's statements was 

harmless error. Thus, it would appear that petitioner had 

i 

failed to exhaust his state remedies, as of April 9, 1974. 

Petitioner then filed a motion to reargue his appeal 

t 

in the New York State Appellate Division, Second Department. 
Petitioner used as a basis for this motion the grounds sug¬ 
gested by Judge Dooling. The Appellate Division, Second ' 
Department denied the motion to reargue the aopeal. 


Assuming arguendo , that petitioner filed his action 
properly, there is no evidence that he has filed for leave to 
appeal to the Hew York Court of Appeals. Thus, he has still 
failed to exhaust his state remedies. 


however, it is respectfully submitted that petitioner j 
has failed to present his claims properly in the state courts, 
and the decision below should be reversed on this ground alone. 


i 





|! 


Section 440.10(h) of the New York Crininal Procedure 
Law specifically provides a basis for the relief sought in 
this case, that is: "The judgment was obtained in violation 
of a right of the defendant under the constitution of this 
state or of the United States." Such relief must be sought 
in the court in which the judgment was made, not in the Appel¬ 
late Division. 

The answering affidavit of the Assistant District 
Attorney to petitioner's motion to reargue suggests that 

§ 440.10(h) was the proper method for presenting the issues 
suggested by Judge Dooling. 

If, as the court below suggests "the record does not 
disclose that the court (the Appellate Division) has considered 
the constitutional questions presented and adjudicated them 
in accordance with the applicable principles of constitutional 
law,", it is because the Appellate Division lacked jurisdiction 
to consider these issues. 

The United States Supreme Court has made it clear 
that in order to exhaust state remedies: 

"the federal claim must be fairly 
presented to the state courts. If 
the exhaustion doctrine is to prevent 
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'unnecessary conflict between courts 
equally bound to guard and protect 
rights secured by the Constitution 
(citation omitted), it is not suffi¬ 
cient merely that the federal habeas 
applicant has been through the state 
courts . . .The substance of a federal 
habeas corpus claim, must first be pre¬ 
sented to the state courts.'" Picard 
v. Connor , 404 U.S. 270, 275 (1971) . 

To be fairly presented, means more than raising an 
issue on motion to reargue. In a habeas corous case similar 
to the one at bar, the petitioner had brought an appeal on 
due process grounds in the state court. Upon a motion by 
petitioner, the Appellate Division amended its earlier deci¬ 
sion to add that it had considered petitioner's Fourteenth 
Amendment rights. This court, although dismissing petitioner's 
application on the merits, stated, "it is plainly true that a 
statement by a court that it has considered a defendant's 
Fourteenth Amendment rights does not reveal with certainty 
that the equal protection clause was actually v/eighed. Still, 
a possible implication of the use of such broad language is 
that defendant's claim \;as considered. . .in light of all 
relevant portions of the Fourteenth Amendment. . .we seriously 
question though whether this case satisfies the exhaustion 
requirements as interpreted in Picard v. Connor ." United 
States ex rel. Curtis v. harden of Green Haven , 463 F. 2d 84, 

86 (2d Cir. 1974). 
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Where there is a proper state forum. to present the 
constitutional issue, the petitioner must exhaust his state 


remedies. Ralls v. Manson (2d Cir. 1974), Slip. Op. 4697 
(July 5, 1974); United States ex rel. Gibbs v. Zelker , 496 
F. 2d 991 (2d Cir. 1974); United States ex rel. ITelson v. 
Zelker , 465 F. 2d 1121 (2d Cir. 1972). The court below has 
erred in acting as a court of first instance. 

II. T he court below erred in concluding that the trial court's 
charge to the jury violated Mew York Law _ 

In analyzing the trial court's charge to the jury, 
the court below listed infirmities which he felt made the 
charge inadequate. However, the jury charge was adequate 
according to New York lav/. 

Judge Dooling noted that there was no dicussion of 
intoxication and its effect on intent. However, petitioner 
was indicted for manslaughter, which specifically leaves out 
intent. There was evidence that the youths had been drinking. 
Under these circumstances, intoxication does not excuse a man 
from first degree manslaughter although it lessens the intent. 

§ 1220 of former New York Penal Lav;. People v. Lee , 300 N.Y. 
422 (1950). Here, there was no charge of intent and the omis¬ 
sion of specific instructions concerning intoxication was pro¬ 
per. 
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Secondly, Judge Dooling questions the confusion 
between 'heat of passion'* and "a brawl”, as in the case at 
bar. Ha/ever, New York cases support "first degree manslaugh¬ 
ter" convictions even when the parties had been drinkina and 
fighting over a long period of time. People v. Lee , 300 N.Y. 

422 (1950). Heat of passion does not mean violent rage, but 
"state of mind in which there is an absence of design to cause ! 
death and an absence of a deliberate implementation of such 
a design. . .[It is] a sudden urge and in the sense of spon¬ 
taneous action.” People v. Lewis , 282 A D 2d 267, 269 (3rd 

» 

Dept. 1953). 

. i 

There was no need to charge a lesser offense when• 
the evidence fitted the charge, as Judge Dooling concedes* 
save for the word "heat of passion." Furthermore, appellee's 
counsel did not request the charge. Thus, even if it was 
error, such error does not mandate reversal. People v. Jones, 

32 A D 2d 1069 (2d Dept. 1969). 

v 
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* He, however, questioned whether there was evidence of "heat 
of passion", as is discussed in the preceding paragraph. 
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Judge Dooling held that the instruction concerning 
the defendant's silence was "unhappy." However, the cases 
cited in his opinion are not directly in point. In People 
v * Fitzgerald , 156 N.Y. 253, the trial court confused the 
issue by contrasting the defendant's silence with his taking 
the stand. Furthermore, there was entirely circumstantial 
evidence in that case. In People v. McLucas, 15 N Y 2d 167, the 
trial court, noted that an out-of-court statement did not take 
the place of sworn testimony, again spotlighting the defen¬ 
dant's silence. In this case, the judge's omission of one 
word cannot be termed prejudicial, particularly as he went on 
to say that defendant's "failure to do so raises no presumption 

’i 

against them", conforming to the language in § 60.15, subdivision 
2 of the new Penal Law. People v. Sullinqer, 265 A.D. 235 (1942). 

I 

5 

Judge Dooling names other possible confusing issues 

I 

in the trial court's charge. However, most importantly, 
appellee's counsel did not request a specific charge, nor did 
he make objection to the judge's charge on any of these points 
(§ 420-a of the former Code of Criminal Procedure). Cf. Fed. 

Rules Crim. Proc., R. 51; United States v. Jacobs , 413 F. 2d 
1105 (D.C. 1969); United States v. Dibrizzi , 393 F. 2d 642 
(2d Cir. 1968). 

I 

i 

t 

i 
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involved. 


In the absence of such objections, the State's 

hignest court is loathe to reverse the trial court. There 

are instances of reversals in the interests o: justice ( People 

v. Anderson, 37 A D 2d 729 (holding "alibi" charge erroneously 

shifted presumption of innocence). However, there was no 

indication that the interest of justice would be served by 

reversal. There was a full and fair hearing of the issues 

Thus, assuming there were trial errors: 

"By oversight or mistake, slips may 
occur m tne progress of a long trial 

or'nav^e fUlly *** fairly connected 
or nay be of no consequence. This court 

has no disposition to exaeraerate such 
inadvertences into undue importance, 
v/here defendant has on the whole had 
tr *al. with no substantial error 
which might tend to influence the verdict 
appearing on the record, the Code requires 
(Code Cnni. Proc. S 542) and the cou?t 

lm° g 770 | 3 J-f° P u e - v ' S P raCTUe , 217 N.y. 

373 ', 373 * that the judgment of conviction 

23l"J v e iff fi nf •" People v. Dixon. 

231 L.Y. Ill, 120; People v. JonelT 
32 A D 2d 1069 (19 697" . - 22S£ ' 


Tne test is clear; whether the jury after hearing 
the charge would gather the correct rules for reaching its 
decision. Pe ople v. Johnson , 185 N.Y. 219, 232; People v. 
Russell , 266 N.Y. 147; People v. Goldstein . 285 N.Y. 376, 

383. m this case there was ample basis for the jury verdict 

and the State courts held that the conviction should be 
affirmed. 
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III. 


Fror. his opinion, it is clear that Judge Dooling 
cased his analysis of the jury trial on State lav/. However, 
the State courts had already held that the jury charge was 
not reversible error. 

It is established principle in this circuit that a 
jury charge is normally a matter of State lav/. "A writ is 

i 

not available to review alleged prejudicial statements in 

j; the court 's charge. . .absent a showing that they deprived 

i, 

defendant of a fundair.entally fair trial." United States ex rel 
j Santiago v. Follette , 298 F. Supp. 973 (S.D.N.Y. 1969), Cf/ 

! P. nited States e x rel. Mintzer v. Pros , 403 F. 2d 42 (2d Cir. 

1 , ~ ~ 

1967 ^ ; tJnited States ex rel. Peterson v. LaVallee , 279 F. 2d 
396, 400 (1960); Corby v. Conboy , 337 F. Supp. 517 (S.D.N.Y 

i 

1971). Tnis court is bound by State interpretation of State 

law. O'Brien v. Skinner ,_ u.S. _, 94 S. Ct. 740, 744 

(1974). v 


Assuming arg uendo that the jury charge was rever sible 
as a matter of state lav;, nonetheless the court below 

errea m hol ding that the jury charge was c onstitutional 
error. -—— - 


• ! 



I 


In this case, there was a full and fair hearing. 
Viewed in totality, the judge's charge did not deprive the 
petitioner of a fair trial. As the Supreme Court has stated 
m holding a State trial court's erroneous "presumption of 
truthfulness charge (where the defendant was silent)"did not 
reach constitutional dimensions: 


Before a federal court may overturn 
a conviction resulting from a state 
trial in which the instruction was 
used, it must be established not 
merely that the instruction is undesir- 
erroneous or even 'universally 
condemned', but that it violated some 
right which was guaranteed to the defen¬ 
dant by the Fourteenth Amendment. . . 
not only is the challenged instruction 
but one of many such instructions, but 
the process of instruction itself is 
but one of several components of the 
trial which only result in the judgment 
of conviction." 


Furthermore, to reverse the trial court would upset the prin¬ 
ciples of state federal comity. In Schaefer v. Leone , 443 
F. 2d 482 (2d Cir. 1971), there was a claim that the jury 
charge left out instructions concerning inte it. The state 
courts affirmed the conviction. This Court stated: 

"[The trial court's] action has been 
affirmed by the highest court of the 
commonwealth. We are not at liberty 
to conjecture that the trial court 
acted under an interpretation of the 
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State law different fror. that which 
we might adomt and then set \r"> our 
own interpretation as a basis for 
declaring that due process has been 
denied. Ue cannot treat a mere 
error of state law if one occurred, 
as a denial of due process, other¬ 
wise every erroneous decision by 
a state court on state law would 
cone here as a federal constitu¬ 
tional question." Schaefer v. 

Leone , 443 F. 2d 182, 195 (1971). 

j 

Review by federal court of State Court convictions "is limited 
to the enforcement of 'those fundamental principles of liberty ; 
and justice'. . .which are secured by the Fourteenth Amendment." 
I-lcNabb v. United States , 318 U.S. 322, 340 (1943). 


’ IV. 


Three conversations by petitioner's co-defendant were 

t 1 

introduced into evidence. Each time, the trial court instructed 
the jury that the statement applied only to the co-defendant. 

j 

However, it held that introduction of a co-defendant's 
out-of-court* statement, who remained silent during trial, 
deprived a defendant of his right to confrontation. This was 
held to be retroactive in Roberts v. Russell , 392 U.S. 243 
(1968). j. 


Assuming arguendo that the introduction of the co-defen¬ 
dant's statement was error, nonetheless it was harmless 
error in light of the Chapman and Harrinaton decisions 
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However, not all constitutional errors are so pre¬ 
judicial that the conviction must be reversed. They nay be 
"m the setting of a particular case. . .so unimportant and 
insignificant that they may, consistent with the Federal Con¬ 
stitution, be deemed harmless, not requiring the automatic 
reversal of the conviction." Chapman v. California , 386 U.S. 
18, 22 (1967); Harrington v. California , 395 U.S. 250, 251 
(1968); Milton v. Wainwright , 407 U.S. 371, 377-378 (1972). 

In fj. ar rington v. California , the defendant was tried with 
three others, one of whom took the stand and could be cross- 
examined. Although, out-of-court statements were introduced, 
the court held that there was overwhelming evidence of guilt 
on "our own reading of the record and on what seems to us to 
have been the probable impact. . .on the minds of an average 
jury. §u p ra at 254. Thus, any constitutional error v;as 
harmless. Schneble v. Florida , 405 U.S. 4267 (1972) upheld 
the conviction of a person where his admission and his co- 
defendant's were admitted into evidence and neither testified. 

The Court held: 

"The mere finding of a violation of 
the Bruton rule in the course of the 
trial, however, does not automatically 
require reversal of the ensuing cri¬ 
minal conviction. In some cases, the 
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properly admitted evidence of guilt 
is so overwhelming and the prejudi¬ 
cial effect of co-defendant's admis¬ 
sion is so insignificant by compari¬ 
son that it is clear beyond a reason¬ 
able doubt that the improper use of 
the admission was harmless error." 
Supra at 430. There was no evidence 
that the jury would have found the 
People's case less persuasive if the 
co-defendant's admissions had been 
excluded. 


This circuit has held that violations of the Bruton 

| ! 

rule were harmless error where there is additional evidence 

, 

j against the defendants. United States ex rel. Dukes v. 

ft 

WaJLlack, 414 F. 2d 246 (2d Cir. 1969) ; United States ex rel. 

-—- 

i Duff v. Zelker, 452 F. 2d (2d Cir. 1971). 


See also Brown v. United States, 411 U.S. 223. 230- 
————— - 

232 (1973). 

• 

In this case, using the criteria of Harrington and 
Schneble , it is clear that the jury did not require Leroy 

Sprinkler's statement to reach its verdict. There was testi- 

« * 

mony concerning petitioner taking out his knife and running 
tov/ard Jesse Cross by four witnesses, all available for cross- 
examination. Two witnesses, who could be cross-examined. 










testified that petitioner admitted stabbing Jesse Cross. The 
knife was admitted into evidence without objection by counsel 
Leroy Sprinkler's^evidence added nothing to the testimony. 

The evidence was overwhelmingly against the petitioner and 
the Bruton error, if any, was harmless error. 

CONCLUSION 


THE DECISION OF TIIE COURT BELOW 
SHOULD BE REVEFEED AND THE APPLI¬ 
CATION DENIED. 


Dated: New York, New York 
September 17, 1974 


Respectfully submitted, 

LOUIS J. LEFKOWITZ 
Attorney General of the 
State of New York 
Attorney for Respondent-Appellant 


SAMUEL A. HIRSHOWITZ 

First Assistant Attorney General 

BARBARA ANN SHORE 
Assistant Attorney General 
of Counsel 









APPENDIX A 


THE TRIAL COURT'S CHARGE TO THE JURY 
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a ., t . yorr errerloncc, in lira. K«. * “=' 
„d othoxvl.c. Anar reams ««•> *“*• ” >MXU 
^ bavins tualncaa «**!«. »lth *«>»•• » W *- 
atlnctlvely. you mtultivalJ r=aoh certain aonalna- 

l0 n. .Paul their aharactar « —»• ~ C °‘ ^ 

_ with people ar.a 

But la all derived «» your «“«*« 

. ,41, them YOU v.ill apply that 83=3 

p.fjeoclatln3 with tnc.s. 

. t'-o-e otandardo that 

IcnowlaAse, apply those t -°“ e 

v. i,«re you vlo the wltr.£3oe3 here 

you apply thero* hart. 

lro ros. you, • «.» »»» truthful, they rrcr*t 

«. they vacillate; ill the, .»*«*“«’ N ,<m 
w that any ultnoao lad an Interact in the outcoua 

of this trial to ouch an orte.lt that the ultncao 
clE ht have colorol hit teaticca;, Da you «nd that 
eoy vltncca dollherotoly tcotiflod foiocly 
e„y oatcrlal fact in the onto, IT you do. you cay 

dloregard euch .Itnoaoh entire toctlnony or you 

i rtf it *-3 you believe to be true 
m*y accept so nuch of It -» 

and dlerccard the rest of It. • 

Burins the trial, ohjdctlono «cro ir.torpcaol 

h, both elie. to this Utlsatlon. and it it a 
gentlecen. « th. or, hand « have tho rcoylo of 
th„ State or *» 'roil:, tho pUintirro. .**»« the 
oorendanu. and it la « Utlsatlon. Vo call it a 
proaecutlon by Indictment. 
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Ao I said, objections were interposed. I either 
cuctalned tho objections or I overruled then. I 
<J1<5 eo advisedly, not because of favorlticn to ona 
B i<*e ao against the other, but I ruled as 1 did be¬ 
cause in cy Judgment, the Questions ecked by either 
aido oithcr complied with or they failed .to comply 
with tho oatnbliohed rules of evidence; and, gentle- 
non, wo have rules in the conduct of criminal trials 
tho earns as you have in any other function. There¬ 
fore, you era not to concern yourselves with tho 
reasons that lmpollcd no or notivated ne in rul_r.s 
as I did. I was dealing there with Questions of 
law. You have no concern with tho law in this case 
anymore than X have with the factual sico o. this 
case. */ 

Therefore, don't ccr.sidor the reasons that im¬ 
pelled eo to do it, and you will consider only such 
ovidenco as the Court permitted to get into the record. 
In othor v;ord 3 , where a question was os.tcd and an ob¬ 
jection was interposed, and I sustained tho objection, 
thcro was no anewer given. The mere aeking of a 
question is not evidence. Forget, in othor words, 
that the question was ever asked, and consider the ev¬ 
idence horo only on the basis of such evidence that 
the Court permitted to got into the record. 
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At the end of the ?e oplc's cnee, and ognln nt 
the end cf the whole cocc, you remember nil the 
lawyers came up to tho bench hero. They addressed 
themselves to tho Court regarding certain legal phnocs, 
certain legal implications attendant upon the law In¬ 
volved hero. I havo nado ny ruling, and In effect 
It lo thl3. I am submitting to you fox* your final 
determination tho issue of the guilt or the non-guilt 
of these defendants according to law as it will be 
ej^our.ded to you in n few momenta. 

You heard reference nndo to on indictment. Vhat 
is on lndlctm'nt? it lo on accusation in writing. 

It lo informative. It tells the defendant what he 
in chorgcd with, the ccope, the reason, why he la in¬ 
dicted, The crime he lo charged with having committed. 
Itila lo not proof of the defendants guilt. it hco 

not what we call in law any probative value. It lo 

• • 

not proof; it is Just on outline lnfoi’ning the defend¬ 
ants of the nature of the charges cgninst them. In 
coher wordo, it is the vehicle or tho instrument by 
which or through which defendant como into court thcra 
to meet thoir oecusera; in other \;ords, to go to trial. 
Therefore, there is no Justification in a finding of 
guilt simply based on the charge here. This is only 
a charge, and you are to give it no further effect 
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other then whet I have Instructed you. 

As they nit thcro, the dofendenta are eloahed 
V' lthf thcy ore clothed with a certain amount of 
protection that the law visits upon them. They are 
presumed to be innocent. T h 0 y start out with the 
inference that they are presumed to be innocent, and 
that presumption runs with then throughout the entire 
trial until you by your verdict should say otherwise. 
In other words, the law says you are presumed to be 
innocent. Khat does it all mean in simple language? 
/^It moans this; whereas in other countries a defendant 
S, BU3t PrOV ° hl3 ^nocence, hero a defendant can remain 
-Hcnt, inarticulate, as these defendants have 
chosen to do. They don't have to prove anything. 

Pr ° CCCUtlon bear* the responsibility of proving 
their guilt beyond a reasonable doubt, and I will 
L come to that in Just a moment. 

legal phraseology, the expression "beyond a 
ressonabie doubt," moans what? It i 3 olcply thls . 

"reasonable" is something which incicntes that the 
cowoluelt.n or the opinion which you hole s^chlcg 
for much yon saw. yourself a reason! In other words, 
eonethlns founded on reason. Vo, .. rational, ear,, 
people, act rs wo do beceuoo reason surest, to us 
as ssn, people that our eat 1. a proper act, a sane tot. 
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Therefore, vc cct accordin’ to «, 

° 10 "ucceation of 

reason; in other words, wo hivo n ^ 

* wo na\o o roacon fox- doing 

vhut v;c do, end that 1 3 all it ^ 

11 c,:5an - h ora, oven though 

V ° hava tho ourplu3c S o of lanr- aro 

“ a to~bcyona a reasonable 

• doubt. it means simply wha' t i-m*- ♦. t 

P J na * 1 to ^ you, a doubt 

you can Give yourcolf a reason fnr »--- . 

e ““ on ror having, if you 

have one. 

■ * •*****•;* 

«. ouch . ooust you have if, after wol £ l,l n= .11 tho 
toottnohy carefully, vlc-ln* n f«, every ^ ^ 

“ ldCrtri " th “««» - conscientiously, you then 
».vo „ doubt «©,« JnE oorchfoufa c ullt for 

“ MC " *" *" BiV = « reach, anc that doubt 

““ cvlCohoo * tho caao 

or the .absence or lac* of evidence such a doubt 

* ' CU ' CM elV0 *"“««• » reason for havl„ s . 

a reasonatlo douht, oust to roaolvcd 1 „ 0 f the 
defendants. 

of oeuroo, a reaaonablo doubt oust not be n sub. 
‘arrnne, a preheat or an caouce to avoid dam, that 
rou nay consider to b. on unpleasant tech. That la 
rot a reasonable doubt, and nelthor 1 „ a roaconabla 
«ouit predicated upon cyaputl.y for the dofendanta 
or prejudice a t el„.t the prosecution, hut if „ hMcet< 
concclcntlo U 3 Jurorc, nlndful of the aanotlty and tho 





8olcc.nlty of tho oath tha*- 

t ‘- 3v ,;aD asalnlotepcfi to v 0 .._ 

you renoaber. you , v 

» you ralooJ your hpr.*, u 

vo „ * i3nd3 fcosven;:ard and 

you sworo before tha ai . . 

, 1 “ that >ou ucrs 

4 “ 1,!0 thl ‘ «“• »» the bools or ovl( . . c „ ( 

“• otvisusiy ' - - »—««. to b: ln : 

— * «-«-=t.„„t of , TOsthy or pr 

fv-~ J0U v - t Olotlr/T 

°" th that »«■ ** a, J0 „ » ro roorc „. . 

0“«O3 o. Juroro - .• *° y0ur 

"Orc.oro, h!>1<! louroolvco to a 

on tho tools of 

** 01 Cn© Oath 

you took, to wit , . 

to wit, to CcclCo thlB CC-0 enl tt , 
on th n 1 “ C ly aRd solely 

? a ““ ° n the ° vi ^° -«- -0,00 ? 
thla trial. • 

• / 

Coir. 3 further, tho ten,-roaoon-i„ . 
not Ci ,n boyooa 0.1 , t „ ° 0Ll ' C " ‘■’ 3is 

ail peradveaturo of o doubt; lt C333 

not coan w»i 

"• d *•“» "“M. «M.t or heford . 

" ‘ *“*’* ***' « ■«» fust -..hot 

tot? “”' nt y °“ h °“ “= — -o-Po, 

“ ” 01 ' 5 ~ n ° « »S»tn X rur-cot—to * 

"»* a ««*. doubt 

You cannot c^cnec t f-w»„ 

P8Ct thc P«» S ocutor in any C ri B in*i 

r° : . —— - - *- . no- roe, ^ 

* noti °n picture can e - a ... 

®* a “ ad “y* -Contltewi 1 pw. 

th0W you ?lct ^s which prove that i* , ' 

0 that 1* is ^possible 
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r °r U:o 

“ ant0 t0 be innocent c 

of prw! ° «^ ( ' 5uch aec -» 

° f CM “»« . h / ' 3 ad=i ‘’ I ='««on 

th * Iqw holds him- to ^ fcfcCrCforc ' to *hat 

—*::t the **--— 

question or 

• tho Pur.lshzert th 

3 upM ** **»**.. „*«„ ou ;; ; ay b ° vi =- 
con °orn or ,our„ v ' GLllt 7. 

**• — « 

bers is to «••*<>. ««*, tko ;;;" ,oar 

-1«. clvo It ;:; : unt? ° r -* «** 

rUnCtiCa h ' r ° ! * *• <*«<.. VHtZ'C Cj0Crl7 ’ y ° Ur 

not c*ui i th ^y ore mn 

" tj to lna _ ii -» «■ 

* !th ^ C <«•«. Ohomrorc Oo ' , 

* ith ' *-^ oo " ccn ’ 

ooevor to vhat Ea y ha tft ° U3ht "hat- 

Eaj happen to thc.-o 

flnd thar » cullty. lt . - cn-.-mta if y ou 

th,n u 13 - —«■ ~ 

caeo nro, 0 fQ cto In thlo 

l3U havo h — tho i.„„ orr„ , 

“ 1 - -on th0 iMul J ° f ‘ h3 

" rd - 1 — «- non tll0 oh- r .o * 

d °—• --do^ a nt E ;;; r not th ° 

ar ° n0t trial/ Kho have b J ' ‘ V: ° ° thcr ^ v,ho 

Char S ed ^ th . orand j. PlCCC, ° d CUllty ' **r a 

u ° ni3 Jury w i th 

* lh th « crlmo or t 

r “anolauchtcr ! 
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36) 


in whe first decree, which they claim was committed 
bp follows; "1 ho defendants, octln S in concert, end 
each aid.n'* tr.d abetting tha other, on or about April 
8th, 1959, in the County of Kinca, without a design 
to effect death, in tho host of passion, struck 
Je3re J. Crocs, also knox;n as Jocsie J. Crocs, with 
a dangerous weapon, to wit, a dangerous knife, and 
with their hands, flctc, and booted feet, and thereby 
inflicted divers wounds upon Jocro J. Croso, elco 
knovrn as Jesris J. Crons, thereafter, and on or 
about April Sth, 1959, tald Jesse J. Crocs clco 
known as Jessie J. Cross, died of raid wounds, said 
net not feeing justifiable or excusable." Tnc next 

» S 

choree is one of assault in the second do^rco which 
they claim was committed by tha defendants'uctir.3 
in concert, and each aiding and abettinj tho other, 
on or about April 8th, 1959, in the County of Xincs, 
assaulted Jcase J. Cross, also known as Jessie J. 
Crocs., by wilfully and wrongfully wounding and in- 
flictinc fjrievous bodily harm upon him uiuh their 
hands, booted feet, and knife. 

Gentlemen, tho two chai’cos I have read are 
eeparato ar.d distinct crimes, 1 shall later on, 
in ny choree, differentiate for you and toll you 
what your conolderationa will bo and what your cen- 






elusions r.;ay be. for tho time being, we ore not 
concerned with that. 

Let ue now define end diecucs tho charge of 
aanolaugntor. yianslaughtcr in tne firet degree, 
end that is what wo are concerned with new, 1 b defined 
&a followsi 

'cuch homicide ie manslaughter in the first 
degree when coicmitced without a design to effect 
death, in the heat of passion, by means of a dangerous 
weapon." 

I htiva read cnly that porclon of the low og is 
applicable to the charge here, because oho charge 
here rs t.iut the crime war cot.rjittcd by c.an 3 of a 
dangerous weapon. 

Therefore, aunolaughter in thu firet degree io 
coanltted when without a design to effect death, - in 
the heat of passion, by ijeana of a dangerous weapon, 
a homicide cnouee. 

Loforo you take up and consider that, I call 
you. u.vcn.icti .c section lo-rl ox the Pcnal Law which 
reads as fellowsi 

'l.o pcxson can be convicted oX' niuroex - or ir.&nslaughtcr 

unless the death of the pcx'son alleges to have been 

krlloe ar.o tho last ol the killing ’ey Lhs defendant 

« 

as alleged axa each established as independent facto. 






tho former by direct proof. 


and tho latter beyo-vc 
a reasonable doubt. That is what vc call ir. lu. 
tha corpua delicti; that la, tho body of the crime, 
not the body of tho person, but the body of the 
crime. V.'o call it in law the corpua delicti. 

Gcntlctr.cn, following that reason, that co.-.sono 
is dead is directly proved whenever a dead body i3 
found. Its identity as that of the person ollcycd 
to have boon hilled is the further fact next to bo 
established in the process of investigation, cr.d 
the identity must be established beyond a reasonable 
doubt. 

prom the testimony of Dr. Kreer, who performed 
the autopsy, ar.d who testified that he caw the ccod 

s s 

man in tha norjuo on .the date mentioned by him end 
that the dead man was identified to him by I'm. Cross 
and by Patrolman Allocco, there is direct proo. here, 
if you believe it, of the death of Jesse J. Crocs. 

As to the hilling by tho defendants, as Charged, 
proof as to that nay be either circumstantial or dir¬ 
ect, but it must be proved by the People beyond a 
reasonable doubt. Dtforc these defendants nay bo 
convicted of manslaughter, there nuct be proof, ci:oc 
proof, that the person who is alleged to have been 
hilled is dead, and either direct or circumstantial 



evidence that the perron who is dead In the pernon 
aliened to have been killed. The fact of tho kllUr.g 
by the defendants nu3t bo shown by direct or circun- 

etantlal evidence or by both, and beyond a reasonable 
doubt. 

The prosecution need net prove that there was 
no design to effect death. if you cone to the con¬ 
clusion, gontlomon, that the prosecution bar, estab¬ 
lished the guilt of the defendants, and the essential 
element? of the crir.e of manslaughter In the firat 
degree beyond a reasonable doubt; that Is, that the 
death was caused by the uce of a dangerous weapon, 
and by a dangerous v.'ecpon in thin case is meant b 
knife, then it will bo your duty to convict them of 
the crime of manslaughter In tho first de-reo. 

If you como to the conclusion that the guilt 
of the defendants lias not boon proved to your satis¬ 
faction beyond a reasonable doubt on to one or both, 
then you will find 6uch person as to whom you en- 
tertain a reasonable doubt not guilty and convict 
such person regarding whoso guilt you are satisfied 
beyond a reasonable doubt. 

Vou will noto tho charges that tho dofcndar.tB, 
acting in concert, aidod and abetted oach other. 

Let ua read Section 2 of the Pcr.nl Law, 


which rcada 


>0 


ns followsi "A person c'UV'cx’ncd In the cor.nicc'or. 
or a crlnc, whether ha directly cct .“.1 to the act ccr.- 
ctitutins the offence or aide or abets in its cc.:.- 
nission, end whether present or absent, under the 
law la a principal." 

ry the provisions of th.c la;j Just road to you, 
the person committing the cot which conr.titutca a 
violation of the Penal Law, and anyone associated 
with him, inducing, helping or encouraging the per¬ 
petration of the criminal act, are all guilty as 
principals; in other words, the law Makes no dis¬ 
tinction in point of view of culpability cr guilt 
between tho p2Jjson or persona .v.ho ere actually present 
and take part J.n tho conrjlssion of the criminal act 
end their accomplices. The one who cues less lo 
as guilty as tho one who does wore. If all are en¬ 
gaged in a coca on purpose or design, end while so 
cutually engaged, anything done or said bi any of 
then, intended to effectuate the cor..men purpose or 
dosign, is binding upon and attributable to all who 
aro parties to the common enterprise. After the 
attainment of thoir objective, however; that Is, 
after tho cosmicsicn of the crime charged, tho cutual- 
lty or design cr the actual understanding concerning 
the commission of she crime, terminates, and anything 













thereafter naid or done by rr.;' of then binds only 
the one v.ho aeya or doer, the thin-;. 

You will recall I chafed you prcvlouely on the 
effect to he given to tha elleg.od a dialer Ion by the 
defendant. I charged you end I again charge you, 
the ctotcuent or.do to the rictrict Attorney 'hich 
they olein to have beer, a confession, having boon 
node after the couoicnion of the crime, then and 
there, the binding effect is only on the one who made 
the statement to the exclusion of the other dofcr.c.- 

ant. 

The theory of the case here is, gentlemen, that 
the defendants, end the others who also wore indicted, 
but who are not any longer on trial, regarding whoso 
guilt I charge you no-.:, e^-n though they aro no. on 
trial, they wore still a-t.V-e participants, in tho 
crisis, end r.-.s to their testimony, you will consider 
It with caution, particularly since there is evidence 
that they do expect some consideration from the 
Court in exchange for the giving of the testloony. 

In each instance the plea io to be reduced to a 
lover plea. You will, therefore, scrutinire their 
teatinony very carefully. Au to their toptj.i.-.ony, 
the law goea further. An accomplice's testimony , 
la not sufficient. It oust be corroborated by other 
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evidence which tends to correct the defendant v’-th 
the cor-.ntr.J3on of the crime. You will row corridor 
apropos of that, and on that ucorcj tho testimony 
of tho witnesses in this ca-e. 

hriofly, and I an not coins t0 review tho tes- 
tlnony here. It was done very comprehensively by 
counsel for both sides; the'contention of the pros¬ 
ecution, gent 3c-rnen, ic, briefly, that on Aprli 6th, 
1959, in this county, at a piayGround in a public 
park, where these defendants and a person v.zr.nO 
Jesse Cros 3 , who is no longer with us, he havin'; 
died as the result of r-n assault conuitted on him, 

but they wore thero all drinking v.inc when ar. ar- 
, / 

gunent ensued, as a result of which, the acts which 
you are considering now occurred. 

In support of its contention, the prosecution 
called a number of witnesses whoso testimony you 
have heard, and I will tell you row, you arc rot 
to consider cuch testimony as I nay touch upon os 
beir.f/'.orc important than the other testimony in the 
case; not at all. Your bounden duty ia to consider 
all the cvldenco in tho case, both for and against. 
All tho ter.tir.ony lo to bo considered by you, but 
briefly, in order to assist you, and to brine out 
• what I have referred to as tho contention of tho 
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prosecution, you havo the testimony of tho vitnooa 
nsns a Ahesr.a vho raid that to the result or a con¬ 
versation he had viith Smith, Snlth la alleged to ■ 
have said to him/ "Vo J»ct messed up a guy." ?he 
Prosecution aubmlto that to you in tho nature of a 

confession or admission of £-il fc * 

The wltneco La fc—nit testified that _nith In 
Mo presence took out a knife, and La Frank trlso tes¬ 
tified that Leroy sprinkler pushed aCrocc and he also 
testified that ho saw Leroy Sprinkler kick Cross. 
Burroughs testified that Prod Sprinkler stabbed tho 
deceased in the re 3 lon of the stcpach. and he also 
testified that Leroy cave the knife to him, cr.d ha 
»lco- saw Leroy smack Cross. I « «.in 3 the lan 3 ucco 
as it K33 given hero. 

Detective Eurnsc testifiod that Leroy ^,prir.,.ler 
told him that ho hit Cross. Defective Loiter said 
that Smith told him where tho knife had been thrown, 
and that as n result of such information, ho Bolter, 
and the defendant Smith wont there whore the knife 

was recovered. 

Fred sprinkler testified that Smith told him 
that he had ctabbod Cross twice. lie also testified 
that the defendant Leroy sprinkler, his brother, simply 

puahod hire away. 





Tfccoo ci'o the circumstances upon which th 


prosecution submits this cr.ao to you. You arc goinj 
to dctermino on the basis of the toot irony lr. ti It 
cane, contlcr.en, whether or not the theory as I have 
outlined It for you; that is to nay, the charge that 
the defendants, acting in concert, aiding and abetting 
cr.o another In the heat of passion, without a design 
to effect the death of the deceased, rn<3 1 repeat, 
v;hat Is meant by that? There Is r.o claim or con¬ 
tention hero that the defendants intended to hill. 

If EUch were present, the charge here vrould be cither 
nurder in the first degree or murder' in the second 
degree. 

Therefore, there in no claim that they intended 
to do what they are charged with doing. The law 
cays that if you co anything in the heat of pcosion, 
but without a design, without on intent to hill, 
then you uay be guilty of manslaughter in either the 
first or second degree, end the charge hero Is 
manslaughter in the firrt degree because they claim 
the killing resulted from the use of n dangerous 
weapon; thnt is to say,, the knife. That is, briefly, 
the contention of the prosecution, and thiv gives you 
the comprehensive or conplote Etatus or picture of 


;he whole case 
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. ^ rj *hiS CSSC. 

. eld r.ot tcotJrj 

r'r.o defendants oru 

., that o perron or psrrons occuscd 
j chr.rco V ou n0, thelr 

1 - r «.r\iso to testify m their 

nV or nay not reru. 
of crime nay or 

. cholr , „„d their failure to to >"> ral.e, ”« 

< " m , . thctl . 1 „ other vorda, the tore 

Dicfcur.ptlon 

* « fv raloGB 

feet that «- defendant. did not »•». 

unfavorable loproeelon afalnr.t then. 

\ „ _ VP r ot taken the stand and ,ou 

The defendants have r.ou 

the basic of the tes- 

vlll consider then the cace 

tlnony you have heard. - pnr0n 

_ _ __ let un reason 

Before I go fortbar, Eon.lo...r. , 

t ao that son nay anrly the n" 100 
this thins out so tha 1 

. ✓ ..Vrtc r ‘*n<3 the lr*V* 

I have ..created for your altar. 

' . order to convict tbc tofonornta, you 

I repeat. In orec. * 

. . _ r ;rscnahle doubt a- to 

—* *• * W "‘ . „ of . K ,cn and tba 

the monaleughter. that they »o0 e.o. 

■ a era es-o-latod vltb then, according 
other people who vere - 

n rrc act-o in auch. a va, that tbey 
t, tba charge, 

nnd abetted each other, . 

itcf in tba ocatb of tba toccaaeO can 
ana vblcb reaultet In gl vcn 

be charged or la char-cable to t on. 

s „u ft. la. on the effect to be given to a 

, , tbe eoanlmlon of a crlne on 
.no la concerned In the „„„ 

. .v- c commission. * * 

aids »' ,ct8 , ... 

- d,„t. a-dad and abetted. If they d-d 

tr.at the defendants e.ocu 







anything to indicate that they were mutually con¬ 
cerned In the coamisiion of this act, tr.e or.o vho 
did little is Just on guilty on the one who did much. 

Of courso, the mere presence of tho defendants 
thcro, without saying or doing something, i.’hich you 
nlcht construe to be done or sold to effectuate their 
cordon objective; in other words, if they were there 
at that tino and they did or said anything which v:as 
intended to carry out their objective, then I charge 
you ns a natter of law that you nay find that the 
defendants arc guilty under the theory that being 
accomplices, the act of one binds the other," but I 
repeat, in order to convict thon, you must find beyor.d 
a reasonable doubt that they did aid and abet, that 
they were concerned in the commission of the crlns, 
that they did something to carry out their nutuallty 
of dosign or the effect to be given to their act 
must be auch which provea to you beyond a reasonable 
doubt that they wero engaged in, that they were pur¬ 
suing a line of activity which was Intended to bring 
about tho act which resulted in tho death of tho 
deceased. 

If you arc satisfied that they did, whether they 
did much, whothor they did ldlttlc, were they there- 
being thero alono ia not sufficient—but did they 
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rr y anythin;:, did they do anything which led or 
helped to carry out thin crime; then I charge you 
that you nay find them cuilty of raanslauphtor In 
the flrnt decree. 

We hnvo the other charge, assault In the second 
Cecreo. The defendants are chareed « lth Kllfnlly 
and Krone fully ar.caultlnc the deceased Jonre Cress 
by the uco of a dance roue v;eapon which la li’.ctly to 
produce Rrlovous bodily harm. Tho prosecution must 
establish beyond a reasonable doubt as to this charce 
of arsault that the defendants assaulted Jence Crocs 
with the specific Intent to do him. bodily ham, and 
that they used for thut purpose the l'.nlfe ques¬ 
tion. It nunt also be shown that the knife In 

, A 

question vat an Instrument or thins «hich by Its very 
nature or character was likely to cruse e rlovouo bodily 


Ve tpealc of Intent. Intent, gentlemen, lr the 
secret ond silent operation of the mind whereby a 
poroon cooks to attain n certain objective, and like 
every other tarntel process or function, intent Is not 
visible to the naked eye. Vo can’t open up a nan’s 
skull snd look Into his cranium to see what he is 
thinking about, but we nay Judge hla acts cither by 
verbal declarations, *by what he rays, or you have heard 








the saying, r SGrctinca actions speak louder th.r. 
words." fo that the remedy of ascertaining one’s 
intent lo not United ncrcly to the exorcise of your 
vocal cords. You nay glvo out with expressions of 
what your iq£cnt is by the way you are conducting 
yourself. In other words, nctiono speak louder than 
words, and tho law says that every person is presumed 
to intend tho natural consequences of his act. 

Here you have tho testimony of Dr. Huger, and 
I an digressing for a moment in order to differentiate 
between the tv:o charges. 'They arc two separate end 
distinct charges. Dr. Huger tootifiod that Cross 
met his death aa tho result of fourteen atab wounds. 
Therefore, in his opinion—and he is an expert—the 

death cane about aa the result of Cross being stabbed.' 

« / 

Here tho charge is,-not that there v.'os a ctabbing in¬ 
sofar as the assault is concerned, but v.'ilfull and 
dangerous bodily harm was inflicted upon the deceased. 
Grievous bodily barn is such harm which may be char¬ 
acterised by physical pain and suffering, hence suffer¬ 
ing that is serious. It 13 not enough merely to in¬ 
jure, even if the grievous bodily harn results; rather, 
it is essential that intent to inflict tho harm be 
present. 

Ccntlenen, the two charges, as I have already in- 








cicr.tcd, ere separate and ulitlnot, requiring dlfl'erent 
degrees of proof, different kindo of proof. A3 to 
the canolnughtcr, do you find there defendants 

were engaged In, Involved In, cniTying out their part; 
that they were acting In concert, that each one wan 
doing something? Take the baseball gaiae, the catcher 
and the pitcher; they each hr.vo objectives, but with 
ell their concerted action, they produce one result. 
That Is why you say they wore acting In concert, or 
they were elding and abetting each other. If you find 
that on that occasion there tv:o defendants, and the 
others who are not on trial, nil of them contributed 
to, by their act or by their statements, or did any¬ 
thing which you construe n;» having brought ebeut or 
was Intended to cffectuat* fcr.c carrying out what they 
were there to do; that ic to say, stabbed the deceased, 
then I choree you cb a natter of law you nay find 
both the defendants guilty of the crime of manslaughter 
In the first degree. 

If you have a reasonable doubt regarding the 
guilt of both or one of tivsc defendants, regarding 
the crime of nsnolaughtcr In the first degree, you 
will then consider whether or not such Individual re¬ 
garding vhon you entertain a doubt respecting t? e man- 

% 

slough'~r charge, is guilty of sscoult in the cecond 







degree. 

Ccntlenen, then apply the l® er.C oonellcr 
the »v W en.o 0 . *. you find that anybody In this 
cane, either one of those Comments, .MW «***<* 
or assaulted the ecccaaad Jcccc Cross? We are n 
concerned with the death in the asa-flv cl * arGC * 
do you find that the defendants ~^uliy 

Raocaher, there was testimony here about 
deceased? Remcmocr, 

lclc'wing and punching and shoving. I ehar s , you non _ 
that is not the producing canto of Ceath-Klchlng, 

panebins ana ehovlnp. JU. cause or Couth will be 
predicated only on the otab vounde. IP »« «- 
that either one of those CoPonCanto or both of ««• 
defendant. CIO not Co anythin, nnler the law. aa X 
have given It to you, were not concerned In the 
hilling. CO you fine that either one oP thou la Polity 
Of having assaulted this Jcsoc Cross, of infills 
grievous bcdilv harm on Jc-e Cro.. 
you to determine. 

Ccntlenen, yen have two defondar.to on trial. 

** f «rthat-tSey^e both being tried >mt!y Coco 

•>-- ' . ' * ’Irivievidc” the case indlv*.d- 

rot r.ean that you muss not consluc- vne 

---. " 1 4-v r« " You have to go along on the 

ually as fgainot then. 10 

- 4. _ 1 Mr 34 dur.l 

theory that you have tv» separate, ind.,- 


hers 








to the ether 


If you find that both defendants 


c? 
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are guilty of manslaughter in the first degree beyond 
e reneontible doubt, pay so, and find then guilty. 

If you have o reasonable doubt as to their guilt, acquit 
then. If you have a reasonable doubt regarding tho 
guilt of one or both ao to the charge of manslaughter, 
you will then proceed to determine whether or not you 
find then guilty beyond a reasonable doubt as to the 
charge of assault in the second degree. 

I repeat, even though you have two defendants 
here, you must return two separate .and distinct ver¬ 
dicts. I charge you again, you J'.avo two separate and 
distinct crimes. 

Lot me exhort upon you, gentlemen, wo maintain 

, / 

our courts in order that trials nay be fair. Ke 
maintain our courts so that every defendant charged 
with the commission of a crime may h?.va hi3 day in 
court. Don't let sympathy, passion or prejudice play 
any part in your deliberations hero. Decide this 
cane on the basis of the oath that you took. Remem¬ 
ber the solemnity of the oath that was administered 
to you. Let your verdict, whatever it may be, reflect 
an honest, courageous consideration of the lav; in the 

cate and tho evldcnco, free from, ctrippcd of any con- 

% 

eldcration other than those considerations contained in 





and! outlined in the oath that you took. - 

Your verdict in this ease, which r.us* bo ur,....- 
inoun, twelve one way or twelve the other, will be, ’ 

not guilty co to both or guilty ac to both on the j 

manslaughter charge if you are aatiefiod as to tho / 

/S' I 

guilt of both beyond n reasonable doubt, or you may I 

find one defendant guilty of nanolaughter in tho \ 

first degree and.the other one not guilty, but guilty 
of aocauit in the sccor.d„.degrce. If you find then 
guilty of manslaughter, you will find then not guilty 
of asoault. If you find then not guilty of manslaughter, 
you nay consider if you find then guilty of assault 
In the second cegrco. 

jurors Humber 13 a ’■ 14, step aside for a moment *— 
Are there .any requests or exceptions to the 

charge? 

/ j®. steIIHIAUS: Just one, your Honor. 

\ THE COUNTS Coma up to tho bench, gentlemen. , 

| (At the bench.) 

\ I®. STEIttiAUS: I except to so much of the Court's 

chergo ac relates to the statement by La Frank that 
he caw Leroy kick the defendant. 

SII2 coiT.T: My notes show that on cross-examination 

La Frank oaid he caw Leroy kick ths deceased. 

K?.. STEIlSiAUC: I except to that portion of tr.c 








/**\ 

u 


O 


2-3 

chargo, your Honor. I think It would lc wlro to 
check with the ninutca on It. 

THE COURTi I will atand on ny rotes. 

KR. PELCYOER: On behalf of the defendant Joel 

Smith, I have no exception, but H oak your Honor to 
charge the Jury that the witr.aaccs and tho defendanta 
whose caeca were severed, Pred Sprinkler and Allen 
La Prank, are interested witnesses because of the 
Interest they have in the outcor.o aa to whether their 
plena will bo reduced aa the I'eault of their tes- 
tlnony In this case. 

THE COURTS Did you hear no charge that their 
testimony roust he acrutlnlrod with groat caro? 

MR. PELCYOER: I have ar. exception. 

THE COtT.'.T: Gentleman, I chained you generally 
on the attempt to aocertaln whether ray vltnoca has 
an interest in the crlroa, to the effect that cuch 
interest may have rootlvated his testimony. . As to 
Sprinkler and I,a Frcnx, the two nen who pleaded Guilty, 
you will consider whether you find them to be inter¬ 
ested witnesses, but 1 have already charged you, and 
I repeat, you are to scrutinise their testimony with 
great caution. 


MR. PELCYGEP.i I ask your Honor to charge the 
Jury that If the Jury find that the ovldonco Is divided 



equally as to innocence or euilt, then they nust 
acquit the defendants. 

ms coma, ccntieacn, x 

*“ 1 yOU » »<» «"» tho OVldor... „ 

•qually divided, one aide Indicating juin the 

athee Innocence. then the hereon.hat net teen net 

* f Pr0VlnC th0 nut, beyond a reaaor.nble 

•iahbt. I„ that event, yon neat ,c,ult the defend- 

SOwo, end 1/ you firrt_ T — 

y rinG ” I wl ll GO further—If yoa 

*' ltld t: ’“ “’ e evl,!c " c ' ! »■>“»• of tee conatruotlona. 

the one Indicating emit nnd the other Innocence 

«U ainllarly acnult the defendant. hecaeee'there 

‘ C “„ th ° aC, ' Cnaant = ."«■> Proved fullty beyond 

a reasonablo doubt. 

* / 

™ CmW1 ‘ Ctntlencn, you o.-.y c , to 

lunch. „„d „he„ you eoco hath, e0 dlractly up to th. 
Jury rood. 

(TP» Jury left th. court reon. hut returned in- 
mediately and tho following occurred:) 

“ S C0 ™‘- =y attention hat been 

caned to th. feet that I error „, cn , ^ 

that “ “ th « *«— U »»* la concerned, that 

° h ” - «• ««—. hero, sprinkler 

kick tho deceased Jesse Cron* * t 

* Cr ° 3n * 1 w «= told that I was 

■*rons. What he testing ♦ 

eatlfxed to was that he kicked Jesse 


t 









A »• •• 

Oil) 

Cross—that he.dLa Frink kicked Jsrno C. I 

didn't want that to go by unnoticed, because I want 
to be abcolutely fair. That io why I had you brought 
back. You will forget what I oaid previously when 
I said that La Prank said he caw Leroy kick Crocs. 

I was in error and 1 plead guilty to that. 

You Incy now go to lunch. 

(At 2il0 p.ra. the Jury left the court room, to 
begin their deliberations following their return from 
lunch..) 

(At 7*10 p.m. the Jury returned to tho court room 

(Presents The Court, Mr. Levdne, Kr. Pelcygcr, 
fcr. Eteinhnus, the defendant Sprinkler, the defendant 
Smith.) 

7 / 

(Roll -called.) 

THE CLERK: Gentlemen of the Jury; have you agreed 

upon a verdict? If co, rise, Kr. Foreman. 

How do you find as to the defendant Joel Smith? 

TIIE FOREMANS Guilty ao charged of manslaughter 
in tho first degree. 

THE CLERKs Kow do you find as to the defendant 
Loroy Sprinkler? 

THE FOREMANS Guilty as charged—manslaughter 
In the first degree. 

% 

KR. PELCYGERs Kay I have the Jury polled, your 
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APPENDIX B 


DECISION OF DOOLING, D. 

a 

DATED APRIL 9 , 1974 



I 

I 


73 C 238 

MEMORANDUM 

and 

ORDER 


DOOLING , D. J. 

Petitioner,- then sixteen years old, was convicted 
on September 24, 1959, by a jury in the former County Court 
in the County of Kings of First Degree Manslaughter, and 
was sentenced on October 28, 1959, to be confined in a 

i . ' 

State Prison for not less than ten and not more than tv/entv 
years. Petitioner stood trial v/ith Leroy Sprinkler, tv/o 
other defendants having pleaded guilty,and Petitioner and 
his codefendant were found guilty. Leroy Sprinkler was 
sentenced v/ith Petitioner to a term of not less than 
fifteen and not more than twenty-five years. 

Petitioner's co-defendant, Leroy Sprinkler, appeal'. 

to the Appellate Division, Second Department, and,in 

i 

j November 1961, his judgment of conviction was reversed on 

I 

j 


J ^ 

. , V V- , 

• 1 „. 

’« * * 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

JOEL SMITH, also known as 
Charles Smith, 


-X 


Petitioner, 


-against- 


SUPERINTENDENT, Attica 
Correctional Facility, 


Respondent. 
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ltiw and the facta, and the.indictment was dismissed 
as to him on the ground that Leroy Sprinkler had not j 

icted any of the wounds and that there was no evidence 1 
that he either aided, abetted or acted in concert with 
anyone else in respect of the stabbing (which was the 
homicide involved) since the weight of the evidence, 
substantially uncontradicted, authorized findings that the 

! 

defendant first interceded to stop a fis.t fight and then to 

880, 221 

prevent attacks with a knife (1961, App. Div.2d/H.Y.S. 

2d 149 ). The Court remarked 

* 

i 

"There is no evidence whatever 
of a pre-existing conspiracy between 
defendant and the assailants." * i 

i 

i 

Petitioner failed to file a timely notice of appeal. 

i 

His efforts to revive his appellate rights failed in ti.e 

i 

State Court (19 App.Div. 2d 728, 1963, and 14 N.Y. 2d 696, 

1964, cert denied, 1965, 381, U.S. 920; three judges 

dissented from the denial of relief in the Court of 

' > 

Appeals). Thereafter the United States Court of Appeals 

i 

* t 

accorded relief to Petitioner, United States ex r el Smith 
v. McMann , 2d Cir. 1969, 417 F.2d 648. Resentenced in 

. • i 

Supreme Kings County to the same sentence, Petitioner then 











! 


, , ' • 3. 

appealed and (i lr . , ,, 

Appellate Division c n , , 

. Second Department 

affirmed with*,,,.. . 

11 opinion, 1972 317 m v <■, 

337 N.Y. Supp. 2d 498; 

leave to apnea i j. 

3 . ' ° the of Appeals was denied by Judge’ 

Burke on Deccu.nr 26 , 1972.. 

Pet 11 * ^ 

” ,0r UrCJ ° S ° S grounds for federal relief the 
points made in n.« i , 

3 e and strongly argued brief which 

his counsel fii.^-i • 

f 1 the SeCOnd Do P ar tnient. since only a 

POintS '" ade to the Division are > 

n arguably available in the federal court only tho=e ' 

Which could poa«j hl „ > . I 

p lbl y give rise to a feder-,1 ,i • 

-ceaeral claim will bo 

discussed. Fir»,i- v„. T 

’ h ~' th ° ovid ®tiary case agarnst tie 
Petitioner .ado out at the trial nu st be outlined. ! 

evidence of petitioner's participation in the ? 

I billing of Jcssti cro- c 

S W?s u ™sual. Cross died after 
fourteen knife w„ u „ds wore i„ fUcted on . . j 

9=30 to 10 = 00 ovi 0 , . “ ^ 

“ ° n the ni9ht of Saturday, April 8, ! 

59 ' in 3 PlayfJ ’° Und * «- Bedford-Stuyvesant neighbor 

h °od in Brooklyn 

y y ng companions with whom he had been 
drinking. The ev<^ 

enC ° gaV ° 3 SOlld basis f or concluding 
that on the Satin dav • 

/ 9ht in question all- the young men, 

or boys, for the 

* ,r ~ and c °rfain of the others vxro ’ 


1 

1 






no more than that, were drunk. There was confuting cvr- 
dcnce that they had with them from two to seven bottl c 

wine. Those in the playground when Cross was killed -;e 

two brothers, Fred and Leroy Sprinkler, Allen LaFrank, 
Arthur Burrows, Daniel Paccilli and the Petitioner, deal 
Smith. There was only one knilb among those present at th 
park, according to the evidence, and it was a knife owned 
by Allen LaFrank which he had earlier in the evening 
given to Petitioner .Joel Smith and which Joel Smith took 
with him when he and Allen LaFrank went together to the 
playground and joined the others. 

The witnesses were in general agreement that at 
some point Fred Sprinkler and Jesse Cross quarreled. 
Sprinkler told Jesse Cross to go home and get a coat, a. 
put a coat cn. Cross objected, words sharpened between 
Fred Sprinkler and Jesse Cross and suddenly Cross struck 
out at Fred Sprinkler, or Sprinkler struck Cross first, 
Joel Smith moved, knife in hand, toward the fracas, Leroy 
Sprinkler pushed his brother Fred away from Cross and 
slapped Cross, pushing or knocking him down towards a ben 
Smith's advance was stopped by one or other of the 









I 


. • ♦ 

Sprinklers, the knife was taken from or given up by Smith ! 

I 

and got into the hands of Allen LnFrank*. LnFrank then 

I 

passed the knife to Fred Sprinkler, and Fred Sprinkler , 

stabbed Jesse Cross in the abdomen four times as Cross \ 

i 

I 

supported himself against or sat on the bench. At the 
end Cross lay on his back on the bench face up and bleeding 
from the stab wounds. ^ 

There is no direct testimony that Joel Smith stabbed 

i 

Cross. However Fred Sprinkler and one Tommy Abrams testi¬ 
fied that after the stabbing of Cross by Fred Sprinkler, 

Joel Smith met Fred Sprinkler and Tommy Abrams some distance 

from the playground and told them that Jesse Cross had 

. • » 

survived the wounds that Fred Sprinkler had inflicted and 
that Joel Smith had himself stabbed him twice more. Abrams 

i 

i 

testimony was in substance that Joel Smith told him at 
this later meeting (Tr. 32) that "they" (or "we") just 
"messed up a guy " (Tr..36), and "after they left" (Tr.34- 
35) -'"after youse left, him [Joel Smith] and somebody 

I * 

else - I aim sure he said that - him and somebody else went 
back and stabbed him [Cross] again." (Tr.34, 36.) Fred 
i Sprinkler testified that (Tr. C2) 


\ 







T 


I 

i 

. G. 

"He said to mo that I [Sprinkler! 
stabbed him four times, and that 
he [Cross] was still alive when 

I [Sprinkler] left, and he [Smith] t 

stabbed him twice himself." 

| 

In addition, the somewhat redacted confession of Leroy 
Sprinkler, who alone stood trial with Joel Smith, was 

i 

read against Leroy Sprinkler, but not against Joel Smith. 

While the redacted confession did not recite the words that 

. i 

Joel Smith is .'.said to have used when he allegedly net 
Tommy Abrams and Fred Sprinkler later in the evenincr, the '■ 

t 

• . * • 

• # s 

part of the confession that was read asserted that Joel 
Smith had met Tommy 7\brams and Leroy Sprinkler and his 
brother after the killing, to that extent materially 

i • i 

corroborating Abrams and Fred Sprinkler (Tr. 163-164). 
Enough of the confession was read plainly to indicate that 

i 

it had originally contained some assertion about what Joel 
Smith had said (Tr. 163, 11.22-23). In addition Detective 
E-lias Reiter testified that Joel Smith took him to an 
electric catch basin in the neighborhood and pointed out 

i 

where the knife used in the killing had been concealed by 
! him (Tr. 176-177). The knife was retrieved and offered 

I ‘ 

i in.evidence at the trial. Detective Michael Luiai was 

| * i 

i i 

( i 
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permitted to testify that he had interviewed Leroy Sprint 
twice, and that at the first interview, on the morning of 
April 9th, Leroy Sprinkler had denied any complicity in 
any crime. Detective Luisi testified that in a later inf,. 
View on the same day in the afternoon Leroy Sprinkler 
implicated his brother Fred in the fracas, asserted that 
Joel smith had run up with a knife in his hand, attempting 
to go toward Cross and stick him with the knife, (Tr.181- ’ 
102) and said also that he (Leroy) his brother Fred and T,:' 
Abrams were together at Ralph Avenue and Pacific street 
in the Bedford-Stuyvesant neighborhood later that evening | 
(Tr. 181 ). Finally, Detective Richard Burnes vfes per¬ 
mitted to testify that he, too, had interviewed Leroy ' 

Sprinkler twice, and that at the second interview (Tr.ls:- 
197) Leroy Sprinkler implicated himself and his brother, ' 
and related the later meeting on Ralph Avenue and Pacific ! 
Street with Joel Smith in Abram's presence. Detective j 
Burnes testified over Petitioner's objection (Tr. 196) 

I 

"I asked him [Leroy], 'Did Joel Smith 
have anything to say about the ! 

stabbing?' He said, 'yes, Joel came 
along and told Abrams, while I was { 

standing there, that my brother did 
a guy over, but he was not dead and I 
[Joel Smith] did him over a couple of 
-*jrgfig- a nd he i sdong now. •• 




0 . 

Concerning Petitioner's direct participation in i 

I 

I 

the events surrounding Fred Sprinkler's stabbing of Cross, 
the direct evidence was given by Paccilli and Burrows, who 

. i 

were not indicted and, arguably, were not "accomplices," 
and by Allen LaFrank and Fred Sprinkler v/ho had been 
indicted (and who had pleaded guilty to First Degree Man¬ 
slaughter on the understanding that, if they testified 
truthfully at the trial, they would be sentenced for Second 
Degree Manslaughter, unarmed). The testimony of the four ' 
differed in details, but, broadly, all testified, that Joed 
Smith had produced the- weapon, had advanced toward the 

i 

fray, had been deprived of the weapon or had voluntarily 
given it to Allen LaFrank who gave it to Fred Sprinkler, 

I 

and that Fred Sprinkler had at once stabbed Cross four 
times . Paccilli testified that Joel Smith had said as he 
advanced with the knife, 

t 

"I am going to stab him." [Tr. 56] 

Fred Sprinkler testified that Joel Smith had pulled out the 
knife to stab Jesse Cross but that he, Fred Sprinkler, 
stopped him from doing that, and that, as Leroy Sprinkler ; 

i 

stepped between the combatants, Allen LaFrank came 


over. 



• { - 


took the 3;nife from Joel Smith and gnve it to Fred Sprinkler 

I 

I 

(Tr. 81). Allen LaFrank testified that while Leroy Sprinkler 

• I 

v/as intervening and pushing and slapping the combatants, 

« 

Joel Smith took out the knife,.and then LaFrank took the 
knife from Joel Smith and gave it to Fred Sprinkler 
(Tr. 124). Burrows testified (Tr. 166-167): 

i 

"Then after a while, Joel Smith 
pulled out a knife and said 
'Stick the boy,' and he ran 

toward Jesse [Cross] , and Leroy J. 

grabbed him and took the knife 

from him and pushed him back." 

* ' . 

i 

After that. Burrows said, petitioner went or was pushed to 
a bench to sit and cool off, and he vomited; Burrows saw 
that Fred Sprinkler had stabbed Cross (Tr. 167). 

t 

The medical testimony was that, of the fourteen 
stab wounds inflicted on Cross, nine, in the opinion of the 
Assistant Medical Examiner, were such that each one alone 
could have produced death either through hemorrhage or 

• » t 

through infection, and that* the knife in evidence v/as such 

I 

a weapon as could have produced each of the stab wounds 
inflicted on Cross (Tr. 72-73, 75). 

• l 

The evidence more than sufficed to support a verdict 


of Petitioner's guilt beyond a reasonable doubt of the 


It 






I 

precise charge - save for the allegation of an act done 

i 

"in the heat of passion" that is, that Smith and other::, ; 

- 

• j 

acting in concert and each aiding and abetting the ether, i 

i 

. •. I 

without a design to effect death, in the heat of passion, 

struck Jesse J. Cross with a dangerous weapon, to wit: a 

| 

dangerous knife, and with their hands, fists and booted 
feet, thereby inflicted divers wounds upon Jesse J. Cross 

• • I 

and Cross died of the wounds, said act not being justi- 

* j 

fiable or excusable. 

In various "forms Petitioner has argued that his 
conviction at best rested upon uncorroborated accomplice 

- I 

i 

testimony, and that his critical admission, in particular, 

{ 

was not adequately corroborated. The jury, however, was 

f 

j # 

free to find that Abrams's testimony corroborated Fred 

. ! 
Sprinkler's testimony that Petitioner admitted that he had' 


stabbed Cross twice, and the jury could well find that 

Paccilli and Burrows corroborated the testimony of LaFranh 

and Fred Sprinkler that petitioner had an aggressive role 
the the 

in/first phase of/killing. The evidence was that Petitiev 
had and produced the weapon, introduced it into the fray, 
and,according to Paccilli and Burrows, who quite probably 
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were not accomplices, that Petitioner had advanced toward 
the fray with, the knife saying something like "I am going 
to stab him" or "stick the boy." The evidence is also 
clear that petitioner was frustrated in his intervention, 
if intervention it was, but the jury could find beyond a 
reasonable doubt that the impetus that made the attack on 
Cross a fatal one came from the petitioner, that he stimu¬ 
lated the homicidal turn that the affray took. 

The jury could have attached importance to the 
testimony that the Petitioner knew where the knife was 
secreted after the killing and led Detective Reiter to itr 
hiding place. It is argued that Petitioner was manifestly 
in cus .ody at that point, whetlier or not he was under 
arrest,and he was certainly in the focus of accusation. It 
is inferred that Detective Reiter did not "give Petitioner 
his riglits" (Tr.157, 178). However, Escobedo v. 113 in n: , 
1964, 378 U.S. <*78, was five years in the future, and 
Miranda was farther off still. Hence the only question wa 
whether coercion produced the inculpatory episode, or it 
was voluntary, and only in that perspective did the absenc 
of advice of rights have a place, under new far;!liar 3a - .'. 
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r 


• i 

No point whatever was made at the trial/ and, so far as 
appears, at no time has the question of involuntary or 
coerced conduct on petitioner's part been presented to the ' 
State Court. The matter, cannot therefore be considered 

j 

at this time in this Court. j 

* I 

Petitioner charges in a variety of ways that the 
charge of the Court to the jury was unfair. The transcrirv 
demonstratcs that the charge was meager and inadequate 
(Tr. 288-315). Two counts were submitted to the jury, the ! 
First Degree Manslaughter count, and a second charge*of 
second degree assault, that the defendants acting in concert 
and each aiding and abetting the other, assaulted Jesse 
Cross by wilfully and wrongfully wounding and inflicting 

• . i 

.grievous bodily harm upon him with hands, fists, booted 

I 

feet and hnife; There was evidence that the petitioner 
inflicted two stab wounds. The jury was not instructed 

i 

as to what, if any, verdict and which, if either, count 

• 

they could find against petitioner if not satisfied that 

i 

he was an active participant in the first affray but were ' 

|j satisfied that he inflicted two later wounds and were not 

i 
t 

convinced that the wounds ho inflicted were am or. a the fatal - 


L 


- 1 . 


sr 
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wounds. From Fred Sprinkler's testimony the jury might 

» 

have concluded that Fred Sprinkler's wounds in the abdomen * 
had killed Cross and that the undescribed wounds inflict*-:", 
by petitioner, if he inflicted any (for that depended on 
acceptance of the testimony respecting his alleged ad¬ 
missions) were not mortal and did not accelerate death. 

The testimony was replete with evidence that the 
young men had been drinking heavily and over a long perici ' 

i 

of time. Section 1220 of the former Penal Law provides 
that no act committed during voluntary intoxication is 

f 

deemed less criminal for that reason, but it also provides I 
that whenever the actual existence of any particular puree a, 

i 

motive or intent is a necessary element to. constitute a 
particular species or degree of crime, the jury may take 

into consideration the fact that the accused was intoxicated 

j 

m determining the purpose, motive or intent with which h* ' 

| . i 

committed the act. The Manslaughter charged, under Penal 

Law Section 1050, was homicide committed "without a design ' 

j 

to effect death ...in the heat of passion, ... by mctins of' 
a dangerous weapon." Manslaughter in the Second Degree | 
was homicide committed without a design to effect d-nth 
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"By any act [or] procurement ... of any person, which, 
according to the provisions of this article does not con- 
-titute the crime of ... manslaughter in the first degree.' 1 ' 
While the charge to the jury contains much discussion of ; 
intent, nothing was said about intoxication or its possible 1 
effect on intention (Tr. 299, 304, 306, 307-308, 309). The' 
Court excluded Second Degree Manslaughter from the con- ‘ 
sideration of the jury, although former Code of Criminal 1 
Procedure Section 444 would have authorised submission of 
it, and Section 445-would have authorised a finding of 1 

guilt of the lesser degree of manslaughter. Rather, the J 

Court gave the case to the jury finally in the following ' 

form (Tr. 312): 

Your verdict in this case, which must 
be unanimous, twelve one way or twelve the 
other, will be, not guilty as to both or 
gai ty as to both on the manslaughter charge 
if you are satisfied as to the guilt of 
both beyond a reasonable doubt, or you may 
find one defendant guilty of manslaughter 
in the first degree ahd the other one not 
guilty, but guilty of assault in the second 
ogree. if you find them guilty of man¬ 
slaughter, you will find them not guilty 
. of assault, if you find them not guilty 
o manslaughter, you may consider if you 

find them guilty of assault in the second 
degree." 






In the light of Pe ople v. Koerher , 192G, 244 LI.Y. 

147, and People v. Lynch , 1968, 23 N.Y. 2d 262, it would 
have appeared necessary to discuss with the jury the j 

ing of the expression "in the heat of passion" as used mi j. 

i 

the manslaughter statute in the light of the nature of the i 
episode which the jury was considering. The old manslaughte 

..... i 

first degree statute was an extraordinarily difficult one 

I 

for the Courts to work with because the uncertain meaning 
of the words "without a design to effect death" coupled j 

with the use in the same statute of the requirement of the 

■* ... i 

coincidence of the "heat of passion" with inflicting ocav-n ; 

» 

♦ 

I 

either in a cruel and unusual manner or else by means of a 

J 

| dangerous weapon made jury instruction peculiarly difi-ieul. . 

i 

In the present case it gave rise to what might well appeal 
to be a most damaging instruction (Tr. 299): 

j 

"The prosecution need not prove that 
there was no design to effect death. If 
you come to the conclusion, gentlemen, that 
the prosecution has* established the guilt 
of the defendants, and the essential elements 
of the crime of manslaughter in the first 
degree beyond a reasonable doubt; that is, 
that the death was caused by the use of a j 

dangerous weapon, and by a dangerous v/eapon 
in this-case is meant a knife,, then it will 
be your duty to convict them of the crir.i 
of manslaughter in the first degree." 





0 


The pres onco in the name indictment of the assault' count j 
resulted in the Court's also telling the jury at another I 
point CTr.307) that the defendants were charged with j 

wilfully and wrongfully assaulting Cross by use of a ! 

dangerous weapon likely to produce grievous bodily ham, and 
that in that connection the prosecution had to prove "boyc.L 
a reasonable doubt ... that the defendants assaulted Jesse 
Cross with the specific intent to do him bodily harm, and ! 
that they used for that purpose the knife in question." ' 
The Court explained-that intent would have to be determined 
by acts and declarations. Said the Court (Tr. 308): j 

i 

• » 

"So that the remedy of ascertaining one's • ! 

intent is not limited merely to the exer¬ 
cise of your vocal cords. Yiu may give out 1 

with expressions of what your intent' is by the ' 

way you are conducting yourself. Inother j 

words, actions speak louder than words, and J 

® ays that ever V person is presumed 
ntend a natural consequence of his act." 

And later on the same page • j 

i 

if 4 - 1 ±S n0t enou 9 h merely to injure, even I 

f the grievous bodily harm results? rather, 
it is essential that intent to inflict the 
harm bo present." i 

What is lost in the approach of the charge is that it gave ! 
the jury no opportunity to decide that the' killing j • 

was a gri sly misadventure resu ltin g ~^o m a i 


1 











1 
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irruption of words in the midd]e of drinking bout 


rather than a killing "in the heat of paission." 'flic chare:* 


was pushed off center further by the necessity for chargin'* 
the ideas of aiding, abetting and concerting; that gave to 
the whole of the charge a sort of background of calculated 
co-action alien to the nature of the drunken occasion and 


to the kind of fleeting and transient co-action that 

! 

involved the brawling young men in responsibility for the 

« i 

death of Cross. • ; 

i 

Petitioner renews his argument to the Zippellate 
Divip on that the charge failed in dealing with his failure 
to testify. Neither defendant on trial testified. The 

t 

only defendants who testified were those who had pleaded ! 

I 

• * " * I 

guilty and were testifying under a promis'e of consideration 
if they testified truthfully. The former Code of Criminal 
Procedure provided in Section 393 

i 

"The defendant in all cases may testify 
as a witness in his *own behalf, but his neglect 
• or refusal to testify does not create any pre¬ 
sumption against him." ; 

The rigidly enforced practice in New York wa^ to require 

the Courts to charge on the point, if they charged at all, 

iiv precisely the language of t.no statute. Prc.-do v. 


t 









1C. 

Me Luc nr; , 1965, 15 N.Y.2d 167, 171. 

The Court charged (Tr. 305) 

"The defendants did not testify in 
this case. I charge you now that a 
person or persons accused of crime may 
or may not refuse to testify in their 
own behalf, and their failure to do so 
raises no presumption against them? in 
other words, the mere fact that the 
defendants did not testify, raises no 
unfavorable impression against them. 

"The defendants have not taken the 
stand and you will consider then the 
case on the basis of the testimony you 
have heard." 

# S • 

The language chosen was certainly unhappy under Peoole 
• — * Manni_na, 1938, 278 N.Y. 40, and the leading case. People 

—* ? . j- . ^ 7>c ! era ld , 1898, 156 N.Y. 253, 266, in which the Cour 
said 

"The fact that the accused does not testify 
in nis own behalf cannot be permitted to 
create any presumption against him. That 
is the plain mandate of the lav;, and the 
force of the proposition should not be 
weakened and destroyed with the jury by 
qualifying words." 

In the light of Griffin v. California , 1965, 380 
U.S. 609, and the strength of .he New York insistence on 
not going beyond the sufficiently unfortunate language 
former Section 393, the language chosen by the Court i: 
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case 

l 

the present/was doubly dangerous. To start with drawing j 
attention to the absence of the defendant's testimony, 

i 

then to approximate the idea of the statute in unhelpful 

. . I 

and repetitious variation from its language, and to folio - .; 

I 

up with repeating that the defendants had not taken the 

• * t 

stand and that the case would have therefore to be con¬ 
sidered on the basis of the testimony of the witnesses 

I 

that the jurors had heard went far to deny to petitioner 


the protection of the "Fifth Amendment and of Section 393. 

i 

It was close to what Mr. Justice Douglas characterized 
as the Court's solemnizing the silence of the accused into 

• 

evidence against him ( Griffin v. California , supra at 614). 
It is at least interesting to note the impiied opinion of 
the legislature as expressed in the new Criminal Procedure 

i 

Law § 60.15(2). The language of the present statute is 

i 

"A defendant may testify ' in his own 
behalf, but his failure to do so is not a 
factor from which any inference unfavorable 
to him may be drawn." 

The neglect, refusal and presumption language is jettisoned 

* i 

In addition the hew code of the new Criminal Procedure Law, 
Section 300.10(2), in describing what the charge of the 

t 
» 

I 

I 

j 


i 


Court must include, provides that 
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"Upon request of a defendant who did 

not testify in his own behalf, but not 

otherwise, the court must state that the 

fact that he did not testify is not a 

factor from which any inference unfavor- I 

able to the defendant may be drawn." s 

i 

The attorney for petitioner did ot take any rele- 

I 

vant exception to the charge of the Court as given, and 

i 

petitioner must rely on the former Code of Criminal Pro¬ 
cedure, § 542 and the nature of the errors, if such they 

• ■* * 

• - * ! 

be, and inadequacies in the charge Of the Court. 

i 

r However, these questions were never directly pre- 

r * i 

-—sented to the Appellate Division as a challenge to the 
instructions of the Court as'a whole, and with particular . 
reference to the cumulative, or rather synergic, effect < 

I 

the inadequacies, omissions and errors in the charge ns 

d i 

i 

amounting in the aggregate to the denial to the petitioner 

of a fair submission of the actual case that had been tri /•:. 

. 

i 

to the jury in clear language that would enable the jury 

" » i 

genuinely to evaluate the evidence against the petitioner 

i 

and to reach a fair, informed verdict. 

A second set of considerations arises out of the ; 

i 

• i 

use against the petitioner of the out-of-court declaration 

<? 

of his co-defendant Leroy Sprinkler which- so dec-ply 


I 
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implicated the defendant. As the case finally reached 
the Appellate Division and reaches the present court, it 

lE * nOWn that Lcro ^ “Ptinkler was entitled to a judgment | 

of acquittal upon his own motion when the People rested 1 

their case in chief against both defendants. At that 1 

'---- I 

poi nt, had the mot ion been granted when made (Tr. 211), 
Leroy Sprin kler would have b e en avail^ blTtc the Petitioner 
ara witness, if indeed an involuntary ^il^sTTsi ^^ I 
apparently, he would have had no Fi fth Amendment privilege' 

xn-the light of his acquittal on the inclusive charges in j 
the indictment! ~ ---—■--- 

Milton United States. 1968, 39J T S. 128, is 
retroactive in its operation. Roberts v . Russo v. , i 068 

i 

392 U.S. 293. Harrington v. California . 19 , 395 

250, holds that where there has been a transgression of 

the B ruton principle, reversal is : jt inevitable if, under' 

the rule in C hapman v. California , 1967,-386 U.S. 18, the ; 

• « 

trial record presented such overwhelmingly evidence of the : 
defendant's guilt that the violation of Bruton was beyond ' 

a reasonable doubt harmless. See, e.p., Schneble v. Florid L 
1972, 405 U.S. 427. . j 

So far as appears, the Bruton point has not been 
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presented to the State Court t«- „ 1 

court. it cannot be said that it 

is self-evident from the record that the apparent traps- j 

gression of'the Bruton principle would constitute harmless 

error within the Cha pman-Harr jjaton principle, and the j 

application of that principle should in the first instance 
take place in the state Court. j 

^ . While, therefore, two matters remain for full 

consideration in the state Court, that is, first, roviev , ! 
of the charge in the respects noted above with a view to | 
determining whether, it resulted in denying petitioner fund 
mental due process through failure to.effect a fair sub- J 
. mission of the case to the jury as against petitioner, and' 
•S£££ 2 d. «.e Br uton-Chapman-I jarrinaton matter, in view of j 
the lapse of time since the conviction and since the 
re-sentence, the case will be retained pending further 
review in the state Court which the petitioner should 


' 


promptly seek. 


« 

It is accordingly, 

OliDERED that the petition for a writ of habeas 
corpus is held to be sufficient and is retained on the 
docket of this court for a further period-of two month.- 






I 

I 


from today's date; within that period petitioner should 
apply in the State Court for a further review of the 
judgment against him in the light of the considerations 
hereinabove set forth; the attention of the District 
Attorney and the Attorney General is earnestly solicited 
to facilitating the submission of the matter to the 
State Court for final adjudication. 

Brooklyn, New York / iS~\ -x s\ 

April , 1974._ 7 / / //( 


7 , /??/ 


/• s - 


D. 0/. ' 


♦Either directly from Joel Smith or from 
Leroy Sprinkler, who took it from Joel 
Smith as Smith advanced toward Jesse Cross. 


/J D./1 


j ^ '/''‘fi >A -^ 

w* Vc * 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--, x 

JOEL SMITH, also hnown as 

Charles Smith, 

r • 

Petitioner, : 

-against- . 

SUPERINTENDENT, Attica : 

Correctional Facility, 

Respondent. 

-- x 

* • 

It appears that after the entry of the decision of 

# / 

April 9, 1974, Petitioner was permitted to move pro so 

to reargue the earlier appeal (decided November 13, 1972, 

without opinion, 337 N.Y.Supp. 498), and the motion'was 

denied on July 2, 1974, the Court saying 

"With .due respect to any view which 
the United States District Court may 
have, this court has considered all 
the issues on this motion and the 
predicate appeal. We adhere to our 
position after reconsideration ar.d 
trust that the Federal court will 
likewise respect the autonomous juris¬ 
diction of this court over *-he subject 
- matter of the appeal." 

Since the record does not disclose that the Court 
has considered the constitutional questions-presented ar.d 
adjudicated them in accordance with the applicable princiel 


73 C 238 

MEMORANDUM 

and 

ORDER 
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t 

I 

t 

» 


o^bonstitutional lav/, the federal court is not free to i 
deny relief. . 

' I 

For the reasons set forth in the Memorandum and 

I 

Order of April 9, 1974, it is concluded that Petitioner vv.~ 

t 

denied fundamental due process in the manner in v/hich the 

i 

case was submitted to the jury, and in the use in evidence 

i 

of the Leroy Sprinkler confession. 

. _ i 

It is regrettable, certainly, that the State-Federal 

i 

I 

system is such that the responsibility of acting in cases i 

• s j 

of this kind falls in the first instance on one-judge ' ; 

[federal tribunals, but the able Attorney General can surelvj 
' 

by prompt appeal to the United States Court of Appeals for 

1 

the Second Circuit, effect a reversal of the District Court’ 
decision if it is erroneous. 

■ 

I 

The Petitioner is at this time at the Bedford Hills! 
Correctional Facility, Bedford Hills. New York, 10507, and ! 
is no longer at the Attica Correctional Facility. 

It is accordingly 

. ORDERED that a v/rit of habeas corpus issue, as 
prayed by Petitioner, to the Superintendent of the Bedford 
Hills Correctional Facility requiring the Superintendent to 
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I 



I 

i 

! 


bring Petitioner before this Court forthwith there to bo 
released from custody, on his own recognizance, without 
surety, on the ground that his further detention under the 

I 

sentence imposed in the Supreme Court of the State of Ikw 

j 

Yorh, County of Kings on January 13, 1972, is illegal. 

LN1 0RCLM5,’,7 of this order is stayed, pursuant to 

: 

Rules 8(a) and 23(c) of the Federal Rules of Appellate 
Procedure, until August 30, 1974, at 2:00 P.M. in order 
to enable the Attorney General to apply to the Court of 

» / i 


Appeals for a stay of enforcement pending appeal if an 
appeal is planned. 


Brooklyn, 
August 15, 
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STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


• SS • * 


K4lPH L , being duly sworn, deposes and 

says that he is in the office of the Attorney 

General of the State of New York, attorney for 
herein. On the l~Hk day of S*, 19 f he 8er ved 
the annexed upon the following named person : 


U/.-M • a^vrv f (y£tusn ( 

Cl i cl Soc tJ^ 

us C*-wvjA(v*-uuve. 

ro Luj Sfuunr-JL. 

(V V A/V 

( OULfl- 

Attorney in the within entitled by depositing 

a true and correct copy thereof, properly enclosed in a post¬ 
paid wrapper, in a post-office box regularly maintained by the 
Government of the United States at Two World Trade Center, 

New York, New York 10C47, directed to said Attorney at the 
address within the State designated by for that 

purpose. 


Sworn to before me this 
/7+^\ day of 



, 197V 


Assistant Attorney Genera! 
of the State of New York 


X- 


